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action against the steam railway company. In an early 
Virginia case, Ruble v. Turner, 2 Hen. & Mun. 38, the court thus 
enunciated the rule: "The law says that if one joint tort feasor 
be released it shall bar a recovery against all the rest. The 
plaintiff can no more change the law, in this particular, by any 
subsequent proviso or condition than he could change the course 
of descents as prescribed by law." Seither v. Phila. Traction Co., 
125 Pa. 397, is perhaps authority for the above rule. The case 
of Turner v. Hitchcock, 20 Iowa 310, may be noted as illustrating 
to what extreme it has been carried. In that case a number of 
women had made a raid upon the plaintiff's saloon and damaged 
his property. Subsequent to this and prior to beginning a suit 
for damages, plaintiff married one of the women. The court 
held that here was discharge by operation of law, that the inter- 
marriage between the plaintiff and one of the tort feasors being 
a release to the one was a release to all. There was a dissent- 
ing opinion, concurred in by another judge. 

In the recent case of Robertson v. Trammell, 83 S. W. 258 
(Tex.), where the facts were similar to those in Abb v. Railway 
Co., supra, it was held that "where an injured person accepted 
money from one of several joint tort feasors and dismissed as to 
him, and executed a release to him only, which did not show a 
release of the cause of action itself or full satisfaction of the 
claim for damages, such release did not discharge the other 
joint tort feasors. So in Mail Co. v. Barnes, 79 S. W. 261, 
decided by the Courts of Appeals of Kentucky, it was said : 
"It is not the intention of the law to force people into litigation 
and prevent settlements out of court. ... If ten persons 
committed a joint tort and injured a person to the extent of 
$1,000 and nine of them recognized that fact, and were willing 
to pay $100 each for the purpose of remunerating the injured 
person, and the tenth man refused to pay his $100, according to 
the appellant the injured party could not accept the $900 in part 
satisfaction and sue the stubborn tenth man. He would plead 
the settlement as a satisfaction and a bar. Such a construction 
of the law would be unreasonable and unjust." So in Bloss v. 
Plymale, 3 W. Va. 409, the rule laid down in Ruble v. Turner, 
supra, was denied and the court held that if damages are satis- 
fied in part by payment or compromise with some of the 
defendants, plaintiff may still proceed against the others. Sup- 
porting this doctrine are the cases of Sloan v. Herrick, 49 Vt. 
328, and Lovejoy v. Murray, 3 Wall. 1. 

There is a tendency in some of the courts to allow the inten- 
tion of the parties to govern the extent to which a release may 
be given effect. Sloan v. Herrick, supra; Ellis v. Esson, 50 Wis. 
138; Irvine v. Milbank, 15 Abb. Pr. N. S. 378, 

NOTICE AS APPLIED BETWEEN SUCCESSIVE ENCUMBRANCERS OF 
PERSONALTY. 

The question of necessity of notice, as between successive 
encumbrancers of personal property and the debtor, with refer- 
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ence to the priority of their several claims is one as to which the 
decisions of this country are not in accord. The question first 
came up before the English courts in 18 14 in the case of Cooper 
v. Fynmore, 3 Russ. 60, in which the rule was laid down that 
priority in point of time concluded the rights of encumbrancers, 
and that the question of notice had no application. Subse- 
quently this ruling was reversed, and in 1823, in the case ef 
Dearie v. Hall, 3 Russ. r, the present English doctrine was 
enunciated — viz., that as against subsequent bona fide assignees 
for a valuable consideration a notice to the holder of the legal 
title (the debtor, or some person acting or standing in his place 
or stead), is absolutely necessary in order to perfect the assign- 
ment and render it valid and effectual. This ruling was followed 
in the subsequent case of In re Freshfield's Estate, 11 Ch. D. 198, 
and in the late case of In re Dallas, L. R. 1904, 2 Ch. 385, where 
the question was raised as between the successive encumbrancers 
of an expectancy of a legacy under a will, the court holding that, 
until administration had, the legal title to such expectancy was 
in the administrator and that the priority of the claims of the 
several encumbrancers was in the order of their notification to 
such administrator, they being bona fide encumbrancers for value 
without notice. 

The modern English rule has been followed in many of the 
courts of our states, including the Federal courts. Clodfelter v. Cox, 
1 Sneed 330; Bishop v. Holcomb, 10 Conn. 446; Ward v. Morrison, 
25 Vt. 593; Graham Paper Co. v. Pembroke, 124 Cal. 117; Judson 
v. Corcoran, 17 How. 613. Many of the other states, however, 
follow the early English doctrine. Muir v. Schneck, 3 Hill 228; 
Warren v. Copelin, 4 Met. (Mass.) 594. Under this ruling, it 
would seem that the giving of notice either to the debtor or to 
the assignee is entirely unnecessary. But even in these cases, 
it is essential that the assignee exercise due diligence in asserting 
his claim ; otherwise he may forfeit it through negligence. Mer- 
cantile Ins. Co. v. Corcoran, 1 Gray 75; Fraley's Appeal, 76 Pa. 42. 
The practical wisdom of the English rule is clear, for it gives the 
means of determining between the conflicting rights, and affords 
purchasers of choses in action a security which they cannot 
obtain under a different _system, short of registration. It is but 
just that all transfers of property should be rendered as complete 
as the nature of the circumstances will permit. It is clearly the 
the duty of an assignee, in order to perfect his assignment, 
to give notice to the debtor, for if notice be not given it 
enables the original creditor to commit a fraud, by assigning a 
second time, when the second assignee, although he may take 
the precaution of inquiring of the debtor, cannot ascertain from 
him the fact of a previous assignment, it never having been com- 
municated to him. Under the earlier ruling, it is clear that no 
assignment can be taken with safety. The most effective 
remedy in these circumstances is to be met in legislation pro- 
viding for the registration of conveyances of personalty. 



